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L INTRODUCTION

In the M of 2004, George Soros, a noted author and coame^^

and geopolitical woridafBui^ undertook a nn^

.a^

'̂  admiiiisUaUon's conduct of foreign policy and Ac War on Tenor. At the same time, Mr. Soros
iy}

mailed book brochures that provided a synopsU of the views expressed in the book, iiyJiiding to

view that the country should set off in a new foreign policy direction

Bush. The book brodiure, which was mailed to certain magazine subscribers, invited people to

pudiue the book from their local bookstore, online booksellers or at Kfr. Soros's own website.

Because the book brochure and his website included a small number of statements by Mr. Soros

expressing his view that, as part of setting a new course for the nation on die international stage,

President Bush should not be re-dected, Mr. Soros undertook to file Form 5 indq>endent

expenditure disdonirefonns, even though siichdisck^^ Mr. Soros

disclosed the costs of flic website and that he had sent a mmmnitHing He described die

brochure's actual production costs (r^fessiond layout fee and printing cost) and die

distribution costs (postage and mailing house fee) of tiie book brochure.

Hie General Counsel Mela a finding of probable cause, alleging feat Mr. Soros's

diadoaures improperly Med to include ̂ (XMt of obtanung a magazine subscriber list The

General Counsel's position should not be adopted by decommission.
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Ibis nutter now from a complaint filed wWi to Federal Election C

iMinti") Ky tk» MaHnnal T Aflri and Pftliey Ontar mn Tammy M, MM.

alleged thai Mr. George SORM and two undated entities, FentonQxmnumatons and to World

Afters Council of Philadelphia, violated to Federal Herfon Campaign Art

The Complaint made a aeriei of aUegationsfocuaed on what wu described as Ma

bcMtoindflpendflrt expenditure campato Compl.at2. The
o

mn no»inn HM» PPP A nppliaa At*

,N indhridoals as it does to candidates, political parties and political committees. Accordingly, the
iN

^ Ccmmriiikin declined to puiro Ttae

^ Qmimission did however detennine that one tangent^
N

pUIBUed. T« it« finmplM^ th» MatinMil T^tflpl ami Pnliey fienter •pfMiiataH tfiat rinea no rental

or purdiase price far a mating list had been disdoaed it was likely that Mr. Soros had been given

a list of voters to whom he would send his book brochure by a political party or ideological

group, a speculation that the Conqdamt posited as evidence of coordination between ML S<>^

ano an unidentified political candidate or committee* itL at 17*

m the course of responding to the sweeping, legaUy incorrect allegations in the

Complamt, counsel for Mr. Soros indicated that no candidate or polm'cal committee ha^

die nanies and addresses of tiiose to whom to book biodnne was ma^ The response

indicated that to disclosed coats of the prodiictionanddistribiitionoftobookbnxinirehadnot

included to cost of obtaining to names and addresses of to magazine subscribers to whom it

had been mailed. The response also noted tot to Commission's sole discussion on to subject,

an Advisory Opinion, had concluded that to coat of a mailmg list was neither treated as nor

rcjwrtabteaspartofan'liKlependemexpen^^ Given that to Commission's



1*1
•N
•N

O

sole guidance on the question bad concluded mat the costsofamailiiiglistdidnotcoiistitutea

reportable dement of an independemexperidm^

*1 ̂ ^ «MM *** h

Tlic Commission chow not to move fonrard on tbe broad dauns asserted in the

Complaint And one m^it hive anticipated Inat would have ended the matter. But instead, on

May 23, 2006, the Commission infbnned Mr. Soros mat it had reason to believe mat he violated

2 U.S.C. § 434(c) and 11 CJJL § 109.10, in fcflingto disclose me cost of me mailing Kst at me

time he disclosed the cost of the production and distnl)ution of the book brochiire, and it opened

an investigation. Shoidy tnereafier, offunsd for Mr. Soros oontacted the Commission and offered

to provid^ it wim whatever assistance h needed. Mr. Soros answered all of the Commission's

sabaeqncDtinq^esMyandtnidifany. m a letter to the Commission, counsel to Mr. Soros

explained:

Mr. Soros made every reasonable effort to report expenses related to his reportable
cHMifymnfeflfiQn expenses as an imftpfiidiiiit expenditure in a fulsome WM^ timely manner.
While »e ggmaitiM gnmiifieetl Ai*t tfia tgpnrta mat ril applifiAU legpi tgqtmementa, ma

are happy to amend the report to add this additional information ....

£ Jfass letter jo FEC, July 24,2006, Exh. 1 at 3.

(he General Counsel initmtfld probable cause
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itsbrieftomeCtonTinlssionjtheOenerd that the

ex{)ens«s associated wim the rentd of a ina

Soros's book, The Bubble of American i$Kpreiiuicy,arerepoitabteta

under 2 U.S.C. § 434(c) and 11CFJL § 110.16.

IL SUMMAKYOFFACTS

Qeorge Soros it Chairman of Son* Fund Management LLC. He was bom in Budapest in
<N

|̂  1930. He survived the Nazi occupation and fled communist Hungary in 1947 for England,
wi
.N where he graduated from the London School of Economics. After settling in the United States
iM

jj BJidsuccessMymttiagmg an international
'ID,31 philanthn^c organizations m more than fi^oountri Mr. Soros's foundation network spends
•N

about $450 million annually.

Over a twenty-three year period, Mr. Soros has authored approxhnatdy thirteen books

discusHing wide-ranging topics of international economic and foreign policy, which have been

translated into dozens of languages and have been widdy purchased thiou^wut the nation and

worldwide. Mr. Soros has regularly authored approximately seventy-eig|it newspaper and

magazine articles on politics, society, and economics, and is a regular contributor to T^^inv

YorkTbnes, The Wall Street Journal, The Financial limes. The Atlantic Monthly, Newsweek, The

London Times, U Figaro, The Moscow Ibim SeeExh.2. He also

regularly speaks on the same issues.

In December 2003, Mr. Soros pubUshed a book CBtiftcAJJie Bubble of American

Supremacy. ThepurpoKofu^bookwastomfonnthepubticofhu

decline of American leadership m the world conimunh^ was a direct result of the war in fcaq.

The overwhelming majority of the book discussed Mr. Soros's criticisms of me Bush



Adnnni8trati(m*8 handling of the war in Iraq. The book urges, m part, what Mr. Soros believes to

be ptrt of the solution to ictsiertiî  a change in Redirection and

leadership of American foreign policy. However, the defeat of George Bush in the 2004 election

is by no means the primary purpose of the bo

central rationale of his writing and speaking activities. Rather, ML Soros sought to inform the

|sfj public of his world viewpoint
o
ix He leased a mailing list of ar#roxiniatery
Ml
)N CEentLogic, and paid BU Services, Inc., a direct maU prodoctioii coim>any, to prmt, mark

,' postage, and handle the matting of a book brochure to each of the magazine subscnT>ers. Karol
•3
•3> Keane was paid for her services m designing me biochure, and Ann V^
>N

the mailing production. In his disclosure forms submitted to me FEC, Mr. Soros disclosed the

payments made to BU Services, Karol Keane, and Ami Wixon, but did not disclose the pftyments

made to ClimtLogic.

Theunambiguc^is,prmiarypuipo8eofthebockbroc^^ Soros's book

and disseminate his personal views on American foreign policy. The General Counsel's

characterization that the "packet deariy stated nraneroustmes that P

re-elected" is an over-exaggeration when examined in context QC.Br. 2:3-4. Ofthc

approximately one hundred d&Xy six fuD sentences o>ntainedm the brochme, only four

sentences, or approximately 1%, specifically state Mr. Soros's view that the nation should not re-

elect President Bush. Moreover, Mr. Soros's call to action in the brochure was not to go out and

cast a vote against President Bush, but rather to read his book. On the inside fiont cover, Mr.

Soros's personal message to the reader ends with "I hope you wiU read mis pamphlet and my

bock Tte Bubble of American Siqxtmacy: Tlie Costs of Bush* War in Iraq. For (he text,



coimnents, discussion and forthain^ Similariy,

Mr. Soros concfoded his message in the middle of the brochure by stating: "Then is a lot more

to be said on die subject and I have said it in my book, The IhtbMe of American Stqtremacy, now

available m paperback. I hope yon will read ft. You can download the chapter on the Iraqi

quagmh^fimfinmwww.Qeoc8eSoros.oosn.n Finally, three of the tour most visible pages, the

outside and inside front and back covers, contained a picture of ML Soros's book. The last page

of the biochure, which contains four

,N also reveals that the primaiy purpose of the pubUcatm
•N

=T of America in the world. Tellingly, none of these reviews describe the book in relation tote
">r
'̂  candidacy of George Bush for the 2004 election. Rather, they review die central message of hisijj
«N

book: the perceived decline of American credibility as a result of the Iraq War.

ANALYSIS

A. Mr. Soros Acted In Good Faftm Remuce on Federal Election Commission
Advisory Opmftosi 197940, Which Coocraded that Maflmg List Rental Ezpoises
Are Not Independent^

!• The Oiaiiii/ffjtoii ikouU nject dkf Genenl Counsel̂  iwnmtnunufeifte'n

hotting ofAMtory Opinion 197949 ("AO 1979*9*).

An independent expendituxe is defined as "an expenditure by a person for a

communication expressly advocating toe election or defeat of a clearly identified candidate." 11

C.F.R. 1 110.16; 2 U.S.C. $ 431(17). In AO 1979-80, me Cammssion concluded that mailing

list rental expenses are not indepftndflnt fimnffuditwes. Hie Commission addressed whether an

entity mat rents and uses a mailing list from a comment h^ broker Urnakmg an

expenditure where the list is used to mail communications advocating the defeat of a candidate.

*Ntf ffuth matting lint CTp**18^ *r* not indflpcmtent



became the entity "is neither making my oommunicatioa by raitmg the lists nor U it making an

independent expenditure through the broker/* Id.

Under 2 U.S.C. § 437f(c), a person may establish good firith reliance on an Advisory

Opinion if the Mjp«d>fefnmsacfto^

from tbe transaction or acti vUy wim respect to which such ad visoryopimta^

(emphasis added).
\JT\

® nA f̂fc t̂lMi activity ftr«HMMM*inn ttadf U materially iivtirttiigniiilmM^ ftnm tfipt in tfui AHvianry

1*1
.N Opinion. 5^BlACR'sLAWDlcnONARY728(3dpocketed200Q(derMng'%a^
•N

^ MacformtoJOriceofcoiiductmgbu^ In this regard, it is indisputable

,'ji that the entity involved in AO 197MO and Mr; Socos(x>riducted exactly the sarnetransacti

activity: tte renting of mail lists. The GenerdCmmsd'ssubstantiaUy broader^

§ 437fi[cX ^"f tiie "fiicts underlying tf«« matter are materially distinguishable fiom the fact"*!

scenario presented hi tiieAO," is thus contrary tons statutory command. QC. Br. 4:13-14.

ThcGenenaOnmsdprarpwtsto

activity itself is distinguishable but cu whether me entity ccadiict̂

SpecificaUy, the General Counsel argues mat thcactivitymAO1979^wascx)nductedbya

poUticalcomniittee whereas the activity here bco^ GC.Br. 4:15. The

Qeriend Counsel also attacto significmce to

have operating expenses. Id* 4:16-17. However these arguments draw a distinction without A

difference. AO 1979-80 rnoperiy characterized the commMee's mA expenses as operating



I which affected haw the committee recorded and reported the expenses.1 While mere

are certaiitydificfert types of refx^^

differences haw no legal efto on the ori^ whether fas

specific transaction or activity; i.e. the rental of a niailing list, is 8A independent expenditure.

Ttec are any number of expenses, such as the rental of an office, v^ch may require reporting as

an operating expense if expended by a political cc^nmhteewhicharenotreportablebyan

individual who makes and repoits me costs directiyattribtitaU

,N In any event, the Commission has expressly rejected any adverse inference that may be drawn
>N

=7 from this distinction. Under 11 CJ.R. § 100.16, an'MixJcperKknt expenditure" b

|;J made by a "person." And under 11CJJL 51(X). 10, a'person" for purposes of independe^

expenditures is defined to include both iridivkmals arid commiltees.

Moreover, me Qeneral Counsel mistakenly asserts mat me 2003 Explanation and

Justification ("E ft J") of the regulations <x»taii^atll CJJl.§ 104.4(f)MefEectively

superceaXs]" me Commission^ analysis about mafling lists in AO1979-80. GC. Br. 5:1-2.

AMiousJithoE ft J fniBBtifflM in rw^gthc "production fnJ difftifbutJon costs'* associated with

an independent expenditure, it altogether omits a discussion of the nonire or r>^ of costs mat

constitute an iTMiependcntexpeodrair^

See Explanation and Justification, Bipartisan Campaign Reform Act of 2002 Reporting, 68 Fed.

Reg. 404,407 (Jan. 3,2003). Cta the rae hand, trie GenendCtouns^

does not apply to Mr. Soros because he is not apolitical committee, while on me other hand it

argues thsi me 2003 political committee regn^ Compare GC. 4:15 with id. 5:

1 The independent eKperfiture repoitirigreiiuirements provide the pu^
expeQ£ture-8pecific disclosure, wtich is tiniquem bom tiniing and cogent and d^ffim



1-12. The General Counsel cannot have its cake and eat it too. And, in feet, tins distinction

argues agamst the General Counsd'sposra\)a While the source of the independent expenditure

is not germane to the application of AO1979-80, which properly focuses on the specific type of

transaction, the source if germane to the appticationoftfae2(X)3regd8tions,whi(^peftaintotbe

Aggregation of operating vxfivnnn by politics! cofnonttees when payments lor independent

expenditares are made across mnlt^ And the Cornrnismon's explanation in
N,

^ AO 1979-80 that mailing list expenses are not independent experiditures demonstrates why they
n

IN are not production and distribution costs. Costs typically associated with the production and

distribution of an advocacy piece, such as die design of a bnxshiire and its printing and mailing

,jj costs, may be reportable. However, any costs ajsociaiedwimdetennmingM^a/an indmdiial

wants to say and to wAom he wants to speak are not reportable.

Mr. Soros has thus estabhshed a good fthfa reliance on AO 1979-80 and cannot be

punished by the General Qnmsdfs<)veriybioad and le^

{ 437f(c). See 2 U .̂C. 1438(e).

Exp*nitogrn9AHyExf*9nA**ocacyto

Assnmhig that the Comrmssiap conchades thai a violation has oconred, it should

conclude mat any violation is dcminimis. See FEC v. Nat'I Rifle Ass'n of Am. ,254V.3d 113,

192-93 (D.C. CSr. 2001) (concluding that ft would be unconstitutional to apply FECA where an

entity hadrecdveddeminimiscoiporatecontribim^ In AO 1984-23, the

Commission examined a regulation generaUypiohilntmgco^

communications to individuals outside of me corporation. The Commission created an

requnvment of a registered political committee to report general openting expenses.



exception, faowevv, if (he commw In

the Afoiaoiy Opinion, (he Ctom^^

individuals unrelated to the corporation wudemiiiiimsasamattaoflaw,biittta

toapproxmiatdyUttofiiidividiialsw^ See also AO1999-6 (coochximg that

IHwndeminimis); 19U.S.C § 1673b(bX3) (defining deminimis to be 2% ̂ anti-dunq^

purposes)*•x> •
,'v Here, appzoximatdyl% of tneseoteooes contained in Kfn Soros's boo^
1*1
>N afgnably be characterized as express advocacy. Of fee approximately one hundred eighty six fid!
iN

!!J sentences contained in the brochure, ody fag sentences, or a
Q
iji opinion that President Bush should not be leetected. Therefore, the Qxmmsrioasho^
•N

to exercise its discretioo to iurtherpiosecutetn^

advocacy was de minhnis.

ectto

ReUtod to the Sak off MafazfaiM, Newspapen, Broadcasts or Other Periodkaa
PnbHarttau.

Requiring flie disclosure of mailing list exr<nses associated wi& the distribution of a

book but not a magarine, newspaper, broadcast or other periodical is a violation of fee Equal

Protection Clause of the Fourteenth Amendment, as urorpcfatedagamst the Federal

Oovennnent by the Fit^ Amendment's Diie Process CUuse. SeeJotasonv Jt0Ui0fi,415U.S.

361,364 n.4 (1974). "Because the ri^it to engage in political expression is rundamental to our

constitutional system, statutiory classifications irnpmgmg

taUoi^ to serve a oompelh^govenmienld interest" Austin v. Mich. State Chamber of

Commerce, 494 U.S. 652,669 (1990); see also City of Cleburne v. Cleburne Living Or., 473

U.S. 432,440(1985).
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By enforcing this action against Mr. Soros, the Ommnnkm would treat cxpendhnres

related to the sale of books dlffcrcauylhan expenditures ieî

newspapers, broadcasts or omer periodical prt Coiigress exempted fiom the definition

of "expenditure'' costs associated with ̂ y news stay, commentary, or editorial

throusji die facilities of any broadcasting station, newsp6pertniagizinet or odicr periodical

_ publication, unless such fecilitics ore owned or controlled by any political party, politicalijj
"3iv committee or candidate." 2 U.S.C. 9 431(9)03)0). llnscxcniptioi^cominonly known as the
1*1
|N *taeofr exemption," reoogniM'^un^^

iq. other media to cover and comment on political e«Mp«8flF*«" HJL Rep. No. 93-1239,93d
Q
J> Congress, 2d Session at 4 (1974) (emphasis added). Tlie same House Report conctoded that "[i]t
•N

is not the intent of tte Congress in the present legislation to limh or burden in any way the first

amendment ficedoms of the press and of association." 1<L\ see also FECv. Multimedia

Television, Me., 1995 U.S. Dist LEXB 22404 (D, Kan. Aug. 15,1995), at *8 ("Legislative

history shows that the congressional intent behind the press exemr^ion was to picserve die

media's traditional public commentary.*1).

The media exemption, as applied to expenditures, is implemented mil C.F.R. § 100.132,

which specifically excludes fiom the defmition of independent expendit^

produce a news story, commentary or editorial by any bioadcastingstatUm,w

magazine or other periodical publication. Notably, the Commission does not exclude fiom the

definition of independent expenditnre-me costs associated with the production of books.

In Austin, the U.S. Supreme Court examined me constitutionality of a naariy identical

media exemption under Michigan law. Tlie provision was challenged on Equal Protection

grounds by a non-media corporation, wUch argued that triere was no basis for exempting

11



baaed corporations and not all axpontions. v4uf*fo,494U.S. at667. The Supreme Court

tejaeted «V flhallgnfl^ rgmflni-mifl "Hia nttitpm •fteigftd ml« that tha JMM plays in 'informing

and educating the public* offering oiticism, and providing a foram for du^^

74 (quoting f^r^to7Bfl?*o/Boi^v^tfotti, 435 U.S. 765, 781 (1978)). As opposed to an

avenge corporation, me media uses •taouroea [that] are devoted to the collection rf^

aid its dissemination to the public." ^uiffo, 494 U.S. at 667. Thus, the Court rejected me

|v chaHenge because me nomnedia based corporati<M did not share any of these qualities with the
w
<N pMM, MVJ tfig gfala n«H ̂  anrnp^ling intefMrt in pmtyiHnfl tfia fiaa Mdimifle «f iHami
•N

!![ The fiu^ of mu case demoofltate that Aen^D^on served by Mr So
O
>7) book, is much more analogous, if not identical, to the nmcdon of Mwspapers, magazines and
•N

periodical! man his to a typical corporation. Tlie authorial role served by ML Soros involves

exactly the same qualities and chanK^eristics as those media piotected in ̂ ttftfn: me collection

and disseniination of hiibimaiion and viewpoint to His book and advertisement are

aimed directly at informing me piibUc about a particular poUtical viewpoint that is a

quintessential example of die exchange of ideas in the global naarketplace.

The General Counsel cannot demonstrate a unique reason supporting the exchision of

books fiom me publication exemption. Notably, the Court m Austin made no distinction between

tiniM (lilfg Mr SUrnia'a) imH perimligal^ maffrritv*^ fir Moiapapgni Ulis is DOteWOTthy,

, unlike 11 CJJL § 100.132, die Michigan statute unto review jpec(^/(v^/«dft/

publications in its list of exempt media, &e^u»tfn,494U.S.at667. Yet the Court treated each

of these media, including publications, as directiy covered urMier the med^ exemption because

each shared the same fundamental diamcteristia The Commission has also

treated books, newspapers, and magazines aa one and die same in its other regulations, j«e 11

12



CJLR. $104.15 (stating thit the use of information from public repute by *taw

i, books or other similar ccmmiumcations" is permissible undtt certain d

yet it inexplicably does not do so hoe.

To demonstrate the absurdity of the proposed application of 5 434(c) to Mr. Soros, had he

diffttlffffTPg AimrifflHi frfftigp fftlifly, Hi

the exact same solicitation brochure to the same individuals on the rented mailing list, he wouU

hive been exempted under 11 C.FJL} 100.132 and would not be required to report his expenses.

Yet because he published ttesanMmoiigrto

is required to report his expenses arklb subject to dvilpe^ The Coostitim' on cannot support

•N

C. Should to ComnlsdoaCoBclidet^
Expendftarw, the Frew Eranptfoai Applies to Mr. Sonrt Book Sottdtatioa, Which

••I f^^ftmrnmtm. PMMJla»iah IML •••

Under federal law, the press exemption applies if an expenditure constitutes a business

activity of an entity and serves a normal business purpose of dthersoUdting subscriptions, jee

FEC v. Phillips Publishing, foe., 517 F. Supp. 1308,1313 (D.D.C. 1981), or publicizing the

entity*sR8iilarpidilicariaii8,JwJlttH^^ uF£C,509F. Supp. 1210,1215

(SD.N.Y. 1981). In Phillips Publishing, the court concluded that the press exemption applied

when the respondent publisher distolwted a soUdtation letter to boost sales and subscription

itS newsletter. AMifti^fli die piiMigarinn Mmtainrf langmige «pMM«1y mlvneating the Hgfieat of a

political candidate hi a federal election, the court coochided that ̂ "purpose of the solidtation

letter was to publicize [the publication] and obtam new subscribers, bom of wm'di are nornial,

Intimate press functions," Phillips Publishing, 517 F. Supp. at 1313. Moreover, in Reader*

Digest* die court oonicliidfld flu^t the press exemption applied where the publication distributed

13



copies of a vidta tape to television Mtwoiks mat com^

political candidate. The p^Ucatmsmiultaiieo^y distributed

Tlie Commission argued that Reader V D^/had violated ttw Act by nLakingiUegalcoiporate

expenditures to mfluence the dection,howev^

txemptifMi. ft stated ***** tftff publication actftd in itg p^^fT1"^

^ friction when disseminating the video tape beca^

ix magazine containing the [accident] article." Reader & Digest, 509 F. Supp. at 1215. Moreover,
>N the Commission has extent the exemptkm to

-y to the general pnbUc and is ecraivalem to a newspaper, niagazineOT SeeAO

w 2005-16, at 5. Indeed, as explained above, the Conmissionaheairy treats books the
•M

d newspapers. See 11C JJL § 104.15.

Here, Mr. Soros performed an equivalent function as tho^perfbiined by the publishers

mPU/I^AfMb to fiualhatc the expression of his

viewpomtmthemedUmirogJiwlta^ First, Mt Soros's solicitation

specifi(^yencowaged recipients to go online or to a booksto^ As

explained above, the book was featured pnmujiendy, and m some cases exdusivdy, on the front

and back inside and outside coven. Second, the sotititation sought to heighten the publicity and

attention sunoundmg the book with the expectatkm of generating leadership and purchases.

Bom of mese fimctions were the customary practices of pubUcan'onssiich as magazines,

newspapers, and other publications. These attempts to attract business or publicize a media

publication satisfy me press exemption.

required reporting, men obviously no (mestion is presented as to the rental of me inaiUng list

14



D.

feqiiriBS Mr. Sora to DftKtoM Advertising b^
PabttcrtoaofmsBook.

Requiring me disdosure of mailing list expenses associated with the distribution of a

book is an unconstitutionally overbroad ar^cation of 2 U.S.C.H3^c) in violation of IhcFiirt

Amendment right to freedom of speech. *tl]ndependent campaign expenditures constitute

|̂ j potitical expression at the core of our doctoral process and of the FM

w Austin * Mick. State Chamber of Commerce, 494 U.S. 6S2,662-63 (1990). Because campaign

Q! fhuura disclosure requirements ini^^

O unto exacting, or strict, scrutiny. SeeBucldeyv. Video, 424 U.S. 1,64,75(1976). Under such

•N circumstances, a law is uphddMonly if it is nam>wlytaU

interest" SeeAfdntyrev. Ohio Elections Ctaim'*, 514 U.S. 334,347 (1995).

First, as applied to ML Soros, $ 434(c) is not narrowly tailored because it requires him to

report me coat of producing and distributing an overwhelming BIK

that is unrdated to the express s^vocacy of an electoral ca^ As applied, the General

Q>urisd's interpretation would require m^

associated with the sale of an entire book even if it only once advocates the dection or defeat of

a candidate, The moat cursory of reviews reveals that the overwhehxiiiig purpose and message of

Mr. Soros's book and book solicitation is to engage in poUtical expression about the state of

American leadership in the world as a remit of the Iraq Wat For example, less than 1% of all

sentences contained m me brochure state ML Soros's per^^

Moreover, three of the four moat importmt pages of me brochure, to

IS



mside covers, cantata a pictirc of TfeltoDO^ The call to action in the

brc^hureisnc^togetoutandvotebiittopiirchaBetbebook.2

To require Mr. Sorot to disclose the costs

at beat, mtidentatty advocates the defeat of a cax^idate, is a bic^ sweeping

untenable application off 434(c). The regulation encompasses substantially more

«miniiinigrtin« Hhrnn i« fmrnnmmM* fcr J*M» TOT to Miniate

'•H When determining whether the application of a campaign finance disclosure requirement

[N is narrowly tailored me U.S. Simreme Court has also at^^
•N
=T possibility of consequent chill and harassment** Buckley, 424 U.S. at 82, n.109. While the

£> existence of dull is not necessary to establish a First Amentoem violation, ^t]hefiwt that me

statute's practical effect may be to discourage piotected speech is suffident to caa as

an infringement on First Amendment activities." FEC % Mass. Citizens for Life, inc., 479 U.S.

238,254(1986). For exainple,rn the contert of corporate

recognized that the imposition of additional admimstrative burdens is unconstitutional when

"persons migjhft wdl be turned away by the pcospect of complying wimaUuw requirements

imposed by me Act" Mat 255.

Here, the General Counsel's application, if apph'ed to others, wc^M have the \mfbrtimate

and imintendcd consequence of chilling the eaqyesrion of political viewpoint in books. There are

2 The mere abstract advocacy of personal views legaiolng a candidate or election is not
the same as actively advocating mat omen act to cast a baUot for or against a particular
candidate. "American constitutional law recogniTM a fano^unemil distinction between belief
and activity.** AUendev. Sftnte, 845 F.2d 1111,1117 n.11 (1st dr. \m); see also Brandenburg
v. Ohio, 395 U.S. 444,448-49 (1969) (disHnguiahmg between mac advocacy and incitement to
action); Reynolds v. United States, 98 U.S. 145,16 (̂1878) C^aws are mac^ for UMgovenunent
of actions, and while they cannot interfere with niereretigiousbeu'ef and opinions, mey may
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potentially hundreds, if not thousands, of books produced every year that advocate, in some

small part, the dection or defeat of a canm'dat& ft is fair to assume that campaign finance

disclosure requirememX which wim the vast n^

strong disincxntwe to au&oiship. This is particularly true given me Connmssion's exemption of

costs incurred to produce a news stay, c»inineDtaiy or editorial by any broadcasting sta^

website, newspaper magazine or other periodical publication. See 11 CFR § 100.132. Enforcing
\j\
j^ the regulation against books but not against otiiersiriuUaroonvenn'ciial media wiU discourage the
1*1
.N distribution of viewpoints through books. Foromermdividiiab^MContmuetoe^iieMmeir
•N

^ viewpoints mroii^ books, his easy to enviskm such a^

!j> counsel to guide mem through the mfamitiarfih^ and disdosine process. Rather man choosing
•N

to expend me funds to comply with the new interpretation, such inm\idiials woiiU

choose the easier path and eliminate altogether the few references they have made to

advocacy, thus chiUingpoh'tical expression. Moreover, me General Counsel's overbroad

incidentally contain express advocacy to reveal their identities on disclosure forms. See

Mclntyre, 514 U.S. at 343 ft n.6.

Sftoondi the flovernment <̂ **"****1 demonstrate tfmt die appUcation of § 434(c) is narrowly

tailored to serve a eonpdUag governmental mterest While the government traditionally and

generally has a strong interest in providing the dectofatewiminfomiationiegarding public

elections and in preventing any conupttag effects of large exrmidh^^

66-68, the government's interest is at its zemm meases where me overB^ehiu^ or entire

wimpnctices.N). Here, Mr. Soros's discussions of President Bush infer to his per^^
and do not ask voters to actively cast their vote against President Bush.
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contort of speech advocates the election or defeat of a candidate aiid is at its nadir where speech

incidentally docs so. T1ri»issobecaji8etlifla6f%tocom^

substintiilly Icsicood when the ""T*̂ * of any MtMtidfltc rdaiod advocacy is tnfaim*! g^

altogether drowned-ont by pure political speech. Set FECvCaL Democratic Party, 2W4WL

865833 (ED. Cal. Feb. 13,2004) (radio advertisements); FEC v. Freedom » Heritage Forum,

2000 WL 33975409 (WJD. Ky. Apt 28,2000) (flyers).
I.D

i Here, as explained above, the overwbehning majority of expression contained hi Mr.
1*1
>N Soros's book and brochure does not advocate the dection or defeat of a candidate.
iN

|J Omseqiienfly, the gcwernment's interest mprev^^
o,p the 2004 election is at its lowest When balanced against the dear infiingement on Mr. Soros's
•N

rigjrt to freely express his viewpoint, and combined with the likely potential to chill additional

political speech, the government's interests donotcon8a'tua^>nallymn^xnttheappUcationof§

434(c) to Mn Soros.

E. The Conimlssion Should CoachideTh«t Probable CajueT^
EstabluAThatAReiM>rtfaig\lobtii»HasOcciim

The Commission should reject me General Counsel's recommendation and refuse to

exercise its discretion to find piobable cause that a violan'on hu occurred At all stages of these

Ungs, Me Soros has cooperated fully with the Ckminiission, and at aUthnes during uw

disclosure process he has acted m nothing less than good fidth. Mr. Soros has even disclosed to

me Q>mmission more than what was reojtu^ Althousji

the Commission has smcepiomidgated regulations mat bring Internet communications within

die scope of independent expenditure regulations (jee Explanation and Justification, mtemet

Communications, 71 Fed. Reg. 18589-614 (Apr. 12,2006)), at the time of Mr. Soros's

comnnmicitioflt, Internet COIIITO
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disclosure requirements. Ttaqjh not nound by statutes

nevertheless dbdoscdmrn^Fccm

design and Internet advertising. Additionally, the entire cost of the production and distribution of

the brochure is reported rather than allocating a portion to book sales and a portion to the

dissemination of Me Soros's opinion on the election. Moreover Me Soros has repeatedly

flffiffftd tut rnnmil hiit itifffllrcmrt irtntrmfntiF ft? mx̂ irnntnliitft ttift OiFiml OmH'w nia^y**

•H Permitting ML Soros to amend his statements | would facilitate one of the

|̂  Commission's primary responsibilities: "to encourage voluntary compliance." 2 U.S.C. §
•N
=i 437d(aX9). As me Commission is undoubtedly aware, under 2 U.S.C. § 438(e), anyone who

|j* reUes on me rules and regulations of meConiniission,^

10 sanction.

IV. CONCLUSION

For the foregoing reasons, the Commission should conclude mat mere is not probable

cause to establish mat Mr. Soros violated 2 U.S.C.$ 434(c) and 11C JJt. § 109.10.

Steven R. Ross
Christopher R.Pudelski
Akin, Gump, Strauss, Hsuer & Fdd, L.L.P.
Robert S.Strauss Building
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036-1564
(202)887-4000

3 One alternative would be to allow Mr. Soros to amend his reports to reduce the amount
reported for the inailmg to reflect oity
the brochure, but to add a portion of the mailing list rental cost
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